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CFR 52.215–10 and 48 CFR 52.215–11 that 
provide for the reduction of a nego-
tiated subcontract price by any signifi-
cant amount that the subcontract 
price was increased because of the sub-
mission of defective cost or pricing 
data by a subcontractor at any tier. 

(c) The clauses at 48 CFR 52.215–12 
and 48 CFR 52.215–13 shall be included 
in management and operating con-
tracts.

970.1504–4 Special cost or pricing 
areas.

970.1504–4–1 Make-or-buy plans.

970.1504–4–2 Policy. 
(a) Contracting officers shall require 

management and operating contractors 
to develop and implement make-or-buy 
plans that establish a preference for 
providing supplies or services 
(including construction and construc-
tion management) on a least-cost 
basis, subject to program specific 
make-or-buy criteria. The emphasis of 
this make-or-buy structure is to elimi-
nate bias for in-house performance 
where an activity may be performed at 
less cost or otherwise more efficiently 
through subcontracting. 

(b) A work activity, supply or service 
is provided at ‘‘least cost’’ when, after 
consideration of a variety of appro-
priate programmatic, business, and fi-
nancial factors, it is concluded that 
performance by either ‘‘in-house’’ re-
sources or by contracting out is likely 
to provide the property or service at 
the lowest overall cost. Programmatic 
factors include, but are not limited to, 
program specific make-or-buy criteria 
established by the Department of En-
ergy, the impact of a ‘‘make’’ or a 
‘‘buy’’ decision on mission accomplish-
ment, and anticipated changes to the 
mission of the facility or site. Business 
factors pertain to such elements as 
market conditions, past experience in 
obtaining similar supplies or services, 
and overall operational efficiencies 
that might be available through either 
in-house performance or contracting 
out. Among the financial factors that 
may be considered to determine a 
least-cost alternative in a make-or-buy 
analysis are both recurring and one-
time costs attributable to either re-
taining or contracting out a particular 

item, financial risk, and the antici-
pated contract price. 

(c) In developing and implementing 
its make-or-buy plan, a contractor 
shall be required to assess subcon-
tracting opportunities and implement 
subcontracting decisions in accordance 
with the following: 

(1) The contractor shall conduct in-
ternal productivity improvement and 
cost-reduction programs so that in-
house performance options can be made 
more efficient and cost-effective. 

(2) The contractor shall consider sub-
contracting opportunities with the 
maximum practicable regard for open 
communications with potentially af-
fected employees and their representa-
tives. Similarly, a contractor will com-
municate its plans, activities, cost-
benefit analyses, and decisions with 
those stakeholders likely to be affected 
by such decisions, including represent-
atives of the community and local 
businesses.

970.1504–4–3 Requirements. 

(a) Development of program-specific 
make-or-buy criteria. 

(1) Program specific make-or-buy cri-
teria are those factors that reflect spe-
cific mission or program objectives 
(including operational efficiency, con-
tractor diversity, environment, safety 
and health, work force displacement 
and restructuring, and collective bar-
gaining agreements) and that, upon 
their application to a specific work ef-
fort, would override a decision based on 
a purely economic rationale. These cri-
teria are to be used to assess each work 
effort identified in a facility’s or site’s 
make-or-buy plan to determine the ap-
propriateness of a contractor’s make-
or-buy decisions. 

(2) Heads of Contracting Activities 
shall ensure that program specific 
make-or-buy criteria are developed and 
provided to the contractor for use in 
its make-or-buy plan administration 
activities for the facility, site, or spe-
cific program, as appropriate. Although 
the Head of the Contracting Activity 
has the responsibility for ensuring that 
the program-specific make-or-buy cri-
teria are developed and provided to the 
contractor, the actual development of 
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